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under Step 2 of the Chevron analysis.  While the majority’s arguments in support of this conclusion are 

unpersuasive (at least to us), the majority’s approach leaves the Chevron framework of analysis intact. 

 3.  The Court’s Opinion Does Not Alter the Substantive Preemption Analysis Applied to National 

Banks.  Perhaps most important of all, the Court’s opinion in Cuomo does not alter the legal analysis that 

courts apply to determine whether state laws are substantively preempted as applied to national banks.  In 

most of the Supreme Court’s cases applying preemption principles to national banks, the issue is whether a 

particular state law restricting interest rates, insurance sales, or other bank activities is substantively 

preempted as applied to national banks.  Cuomo differs from these decisions in that the state law at issue 

in Cuomo was not preempted.  The issue was not whether the state fair-lending laws at issue in Cuomo 

applied to national banks—they did.  Instead, the issue was whether state officials and the OCC share 

authority to enforce a concededly applicable state law against national banks, or whether enforcement 

authority rests solely with the OCC.  While state authority to enforce non-preempted state laws against 

national banks is important and consequential, it is distinct from the authority to impose substantive 

requirements that prevent or significantly interfere with the exercise of federal banking powers.  Because 

Cuomo is limited to state laws that, as a substantive matter, do not prevent or significantly interfere with 

the exercise of federal banking powers, the adverse consequences of the Court’s decision are likely to be 

limited. 
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Cuomo v. Clearing House: Why We Are Still in 

the Dark about Agency Preemption 
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Twice in the last two years the Supreme Court has addressed the authority of the Office of the Comptroller 

of the Currency (OCC) to preempt state banking laws.   In both cases, the lower courts invoked Chevron 

deference in upholding the OCC’s view that preemption was appropriate.  By agreeing to review these 

decisions, the Court seemed poised to clarify what role Chevron should play in resolving preemption 

disputes.  The Court upheld the OCC’s preemption ruling in the first case, Watters v. Wachovia Bank, N.A.1  

In the second and most recent decision, Cuomo v. Clearing House,2 the Court upheld the OCC’s preemptive 

regulation in part and reversed in part.  Nevertheless, in the wake of these decisions we have no clearer 

idea about how Chevron fits into preemption picture than we did before.   

 In Watters, the Court majority, speaking through Justice Ginsburg, said it was unnecessary to 

consider Chevron, because preemption was required by the National Bank Act itself.  This is untenable.  It is 

true that Section 484(a) expressly preempts the exercise of visitorial authority by state authorities over 

national banks.  But the question in Watters was whether this preemption extends to state-chartered 

operating subsidiaries of national banks.  The proposition that a state-chartered subsidiary has the same 

status as its national bank parent corporation for purposes of visitorial authority was established by a 

regulation adopted by the OCC, not by the “Act itself.”  So the Court, at least implicitly, had to determine 

whether this regulatory equation of parent and sub was a reasonable interpretation of the Act.  It would be 

nice to know whether Chevron does or does not apply in answering such a question.  But the Court 

pretended that issue was not before it. 

In Cuomo v. Clearing House, the majority did purport to apply Chevron in reviewing a regulation by 

the OCC that declared state enforcement of non-preempted state law to be a species of “visitorial 

authority.”  Writing for an unlikely coalition consisting of himself and the four more liberal justices, Justice 

Scalia concluded that the New York Attorney General could not demand information from national banks as 

part of an executive branch investigation into possible state law violations.  But if the Attorney General 

                                                           
†
 Professor of Law, Yale University.  Merrill filed an amicus curiae brief in Cuomo v. Clearing House Assn., L.L.C. on behalf of the 

National Governors Association, et al. 

1
 550 U.S. 1 (2007).  

2
 Cuomo v. Clearing House Assn., L.L.C., 557 U.S. ___ (2009). 



Lombard Street 
 
 

© 2009. Copying, reprinting, or distributing this article is forbidden by anyone other than the publisher or author. 23 

 

decided to file a lawsuit in state court, he could get the same information through the discovery process.  

Once a lawsuit is filed, Justice Scalia reasoned, the information request is covered by a statutory exception 

for visitorial authority that is “vested in the courts of justice.”  Justice Scalia, however, was 

uncharacteristically imprecise about why this Solomonic resolution was consistent with Chevron.  He 

acknowledged that “visitorial authority” is ambiguous.  But he also insisted that the “outer limits” of the 

meaning of that term could be discerned “through the clouded lens of history.”  Whether this was a “step 

one” decision, finding that the OCC had exceeded the “clear” limits of the statute, a “step two” decision, 

finding that the statute was ambiguous but the OCC’s interpretation was “unreasonable,” or conceivably 

even a “step zero” decision, finding that Chevron does not apply because the OCC had exceeded the 

bounds of its delegated authority, was left completely obscure.  The four dissenters – Justice Scalia’s more 

usual conservative allies – offered a more straightforward approach.  They too applied Chevron but would 

have upheld the OCC’s regulation across the board, on the ground that the statute was ambiguous and the 

agency interpretation reasonable. 

Watters and Cuomo provide no illumination because both cases present variations on the hardest 

question about the role of agencies in preemption controversies.  To gain a sense of what that question is 

and why it is so difficult to resolve, we need to step back and review four questions about agencies and 

preemption, and get a sense of where the law stands today with respect to each. 

The first question is whether agency action can create the basis for a judgment by a court that state 

law is preempted.  The answer to this question is clearly yes.  In Fidelity Federal Savings and Loan v. de la 

Cuesta,3 for example, a regulation of the Federal Home Loan Bank Board permitting federally insured S & Ls 

to include due on sale clauses in mortgages was held to preempt California law to the contrary.  In Geier v. 

American Honda Motor Co.4 a regulation of the National Highway Traffic Administration making air bags 

optional was held to preempt a state law tort suit that would have made them mandatory.  Note that in 

these decisions, the Court concluded that preemption was required based on its independent analysis of 

the effect of the agency action.  There was no Chevron- style deference to the agency on preemption.  

Implicit in these decisions is the understanding that agency action can provide the basis for preemption 

only if it has the force of law.  The Supremacy Clause, which is the foundation of preemption, makes federal 

laws supreme, not the opinions of executive officials.  So only legislative rules or binding orders can serve 

as the foundation for preemption based on agency action.   

Altria Group, Inc. v. Good,5 also decided this last Term, supports this inference.  The Court declined 

to give preemptive significance to an FTC decision to suspend a rulemaking about testing the tar and 
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nicotine in cigarettes.  Unfortunately, the Court passed up an opportunity to generalize the holding and 

make explicit the point that agency action that does not have the force of law cannot preempt.  

The second question is whether agencies can ever declare state law preempted on their own 

authority.  Here too I think the answer is very likely yes.  Congress has assumed it has the power to 

delegate authority to agencies to issue preemptive regulations and orders, and it has enacted a number of 

statutes including such provisions.  For example, the Transportation Department has explicit authority to 

preempt state laws regulating the transportation of hazardous waste material in interstate commerce.6  

The Court has never considered the constitutionality of such a statute.  But it has noted their existence.  

The key here, I would argue, is that Congress must expressly delegate such preemptive authority to an 

agency.  Agencies should not be presumed to have the power to preempt on their own authority simply 

because they have some generic power to issue rules and regulations.  To allow any agency with standard 

agency powers to start declaring state laws preempted would threaten to create runaway preemption, 

which would be destabilizing to our federal system. 

The third question is how much deference courts should give agencies when agencies offer their 

opinions about the desirability of preemption.  Here the answers are still somewhat tentative, but the 

Court has made headway in clarifying its stance.  Last Term’s decision in Wyeth v. Levine7 is the most 

authoritative word yet on this question.  The issue was whether FDA’s approval of the labeling for a drug 

establishes a regulatory floor, or both a floor and a ceiling.  If it is only a floor, then the states are free to 

impose tort liability on drug manufacturers for failure to warn about possible side effects.  If it is both a 

floor and a ceiling, then imposing tort liability for failing to disclose more information would be preempted.  

The FDA issued an analysis in the preamble to new regulations on drug labels in which it opined that the 

Act is both a floor and a ceiling, and that state tort actions predicated on a duty to disclose more 

information are therefore preempted.  In a 6-3 decision written by Justice Stevens, the Court rejected the 

FDA’s theory about the Act it administers, and held that the Act imposes only a floor. 

In considering what weight to give the FDA’s views, the Court’s reasoning was tightly compressed 

but illuminating.  The FDA “Preemption Preamble” did not itself have the force of law.  (Recall Question No. 

1.)  Congress had not delegated authority to the agency to preempt state law directly. (Recall Question No. 

2.)  In these circumstances, the Court said, the Court would attend to the agency’s explanation of why state 

law’s impact on the federal scheme required preemption, but the weight the Court would give that 

explanation depended on its “thoroughness, consistency, and persuasiveness.”  In other words, the agency 

was entitled to Skidmore deference, not Chevron deference, at least where there was no express 

delegation of authority to preempt.  The Court also awarded demerits to the FDA for what it described as 

its “procedural failure.”  The FDA had said in the notice of proposed rulemaking that the labeling rule would 

                                                           
6
 See 49 U.S.C. § 5125(d). 

7
 555 U.S. ___ (2009), 



Lombard Street 
 
 

© 2009. Copying, reprinting, or distributing this article is forbidden by anyone other than the publisher or author. 25 

 

not preempt state law; then, after the comment period was over, it issued the preamble declaiming about 

preemption. The Court’s irritation was palpable.  

We come then to what I have called the hardest question about agencies and preemption, which I 

claim was the question that bedeviled the Court in both Watters and Cuomo.  The question is this: how do 

we know when an agency interpretation is going to factor into a controversy about preemption?   Suppose 

that Congress has not expressly conferred authority on the agency to preempt.  Suppose too that the 

statute the agency administers contains an ambiguity, of the sort that would ordinarily trigger Chevron 

deference.  But suppose further that the resolution of this ambiguity might determine, some day down the 

road, the outcome of an important preemption question.  What is a court to do?  If it gives Chevron 

deference to the agency on the interpretation question, it may be effectively giving the agency Chevron 

deference on the question of preemption, something Wyeth says it is not to do.  But if it gives only 

Skidmore deference to the agency on the interpretation question, then the court is effectively denying the 

agency its implied authority to resolve policy choices about the statute it administers.  If the court gives the 

agency Chevron deference when preemption is not immediately in the picture, and Skidmore deference 

when it is, then we may end up with inconsistent interpretations of the statute from different institutions, 

which seems a recipe for chaos. 

As I said, this is a difficult question.  In Smiley v. Citibank (South Dakota), N.A.,8 Justice Scalia 

breezed by the question, saying that the Court would give Chevron deference to the agency on the 

“question of meaning,” but not on the “question of preemption,” as if the two inquiries were hermetically 

sealed.  In Watters, Justice Ginsburg tried to bury the question, claiming that no issue of agency deference 

was presented when the whole case turned on an agency regulation resolving a statutory ambiguity.  In 

Cuomo, Justice Scalia offered no coherent account of how the deference inquiry and the preemption 

inquiry were to be integrated.  The only thing for sure is that he gave no meaningful deference to the OCC’s 

regulation on visitorial authority, coming up with a clever reading of the statute that no party to the case 

had advocated.    

What then is the answer to the most difficult question about agencies and preemption?  I am not 

sure, although I can predict that it is not going to be a tidy process in reaching one.  Let me throw out a 

couple of suggestions, which should be regarded as nothing more than trial balloons on my part. 

With respect to express preemption cases, perhaps a distinction can be drawn between 

interpretation of words and phrases in preemption and/or savings clauses of a statute, and interpretation 

of other general provisions of the Act.  An agency would never get Chevron deference for interpretations of 

preemption or savings clauses, just Skidmore deference.  But agencies would be entitled to Chevron 

deference for interpretations of other provisions of the Act, provided those interpretations otherwise 
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qualify for Chevron deference (the agency has been delegated authority to act with the force of law and has 

exercised this authority, etc.).  This solution would not completely eliminate the dangers of agency 

overreaching or manipulation.  But at least it would be workable.  The level of deference would turn on the 

type of clause in which the ambiguity appears, and it should ordinarily be easy to distinguish preemption 

and savings clauses from other types of provisions.  And this solution seems to describe fairly accurately 

what happened in Watters and Cuomo, as well as Riegel v. Medtronic9 the Term before.  Each of these 

decisions involved the interpretation of an express preemption clause, and the Court decided the matter 

without giving anything more than Skidmore deference to the agency. 

With respect to implied preemption cases, this relatively clean solution is not available.  But Wyeth 

may provide a clue about a possible way out here too.  In Wyeth, the FDA did not offer an interpretation of 

any particular provision of the Food and Drug Act.  Instead, if offered a theory of the Act.  The floor and 

ceiling interpretation was a global construction about the nature of the Act, one having far reaching 

implications for federal–state relations.  This kind of agency interpretation—a general theory of legislative 

intent drawn from the entire Act and designed to structure the response to a wide range of implied 

preemption questions—is the sort of agency interpretation that should be given Skidmore deference.  As 

long as courts have the final word on implied preemption—and they will, since by definition Congress will 

not have expressly delegated authority to the agency to preempt (recall Question No. 2 again)—and as long 

as courts give only Skidmore deference to agency “theories” about preemptive intent, perhaps we are safe 

in applying Chevron deference to other questions of interpretation resolved by the agency that might 

become relevant in future preemption controversies.  I have my qualms about this proposed solution.  

Distinguishing between theories of a statute and interpretations of specific clauses will not always be easy, 

and specific clauses can probably be interpreted in ways that will foreordain the outcome of the court’s 

preemption analysis.  But it is at least worth thinking about some such solution. 

Figuring out the proper role of agencies in preemption has not been easy.  The faint light of dawn is 

beginning to glow in some areas.  But Cuomo v. Clearing House tells us only one thing for sure: we are still 

in the dark on the hardest question.                      
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