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Thus, although it seems hard to predict, we might end up with the CFPA but without the structural re-

regulation that recent economic risk-taking and turmoil call for.  

At most, Bar-Gill’s arguments suggest that some additional independent thinking should be applied to the 

regulation and supervision of the largest banks that are under the visitation powers of the OCC and OTS, 

and of their non-depositary subsidiaries that were protected by agency preemption policies from 

complying with state consumer protection laws.  This can include moving the 1974 authority to regulate 

banks that commit unfair or deceptive practices, which the OCC has exercised in only a few cases in those 

35 years,9 as proposed, to a new bank-centered agency. The House Financial Services Committee gets this 

point: it recently voted to leave consumer protection examination of community banks with their safety 

and soundness supervisor.  

One way to achieve many of the goals that Professor Bar-Gill espouses is to create a separate consumer 

regulatory agency for national banks and federal savings and loans.  Congress should provide the separate 

bank consumer protection agency with more funding (particularly funding not tied to assessments 

imposed on the entities being regulated and supervised), clearer instructions from Congress on how to 

use its regulatory and enforcement authority, and a mandate for more detailed and frequent reports to 

Congress to enable some serious Congressional oversight of its performance.  Chairman Frank’s 2007 

admonition to the Federal Reserve Board to “use it or lose it”10 – “it” being the Board’s unfair or deceptive 

acts or practices authority under section 5(a) of the FTC Act11– caused the Board to promulgate the credit 

card regulations12 that Congress ratified in the Credit CARD Act of 2009.13  The Board also proposed 

                                                           
9
 Press Release, Fed. Deposit Ins. Corp., FDIC Seeks in Excess of $200 Million against Credit Card Company and Two Banks for 

Deceptive Credit Card Marketing (June 10, 2008) (PR-47-2008), available at 

http://www.fdic.gov/news/press/2008/pr08047.html. The complaint charged that Compucredit and two banks had engaged in 

deceptive marketing of Visa and MasterCard branded credit cards to consumers with low credit scores. The FDIC singled out for 

special attention failure to disclose significant upfront fees. Id. For additional discussion of this enforcement action, see Patricia 

J. Allouise, Sarah Jane Hughes, and Stephen T. Middlebrook, 64 BUS. LAW. 219, 244-246 (2008).  

10
 See Jesse Westbrook &Craig Torres, U.S. Regulators Tell Lenders to Toughen Standards, BLOOMBERG.COM, June 29, 2007, 

http://www.bloomberg.com/apps/news?pid=20601103&rsid=aM7SRhUR34Sg  (commenting on how Chairman Frank and 

others thought that regulators were shirking their rulemaking authority with regard to subprime mortgage loans). 

11
 Federal Trade Commission Act § 5(a), 15 U.S. C. § 45(a) (2006). 

12
 Unfair or Deceptive Acts or Practices, 73 Fed. Reg. 28904 (proposed May 19, 2008) (to be codified at 12 C.F.R. pts. 227, 535 & 

706) (joint proposal of the Federal Reserve System, Office of Thrift Supervision, and the National Credit Union Administration). 

13
 Credit Card Accountability, Responsibility and Disclosure Act of 2009, Pub. L. No.111-24, 123 Stat. 1734 (to be codified in 

scattered sections of 15 U.S.C.) (hereinafter the CARD Act).. 
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companion revisions to Regulation Z14 and Regulation DD.15  Agencies are not likely to ignore mandates 

from Congress that threaten their budgets or their authority.  

Specific Roles for the New CFPA 

Bar-Gill gives an example of a solid policy role that the proposed agency could play – provisions related to 

enhanced consumer disclosures across the spectrum of providers of substitutable products. Although 

artfully written, this argument proves too little when compared with the expense and complexity of the 

CFPA proposal.  Congress could assign the task of designing enhanced consumer disclosures to the Federal 

Trade Commission without the breadth of authority that the CFPA would have, and far faster and cheaper 

than creating a new agency and waiting for its work.   

Professor Bar-Gill does not see the downside of the electronically enhanced consumer disclosures that the 

CFPA legislation would mandate. These disclosures will contain personally identifiable information about 

the consumer and their retention by the provider can later be accessed by public agencies or their private 

contractors to use for purposes beyond the original uses.  Indeed, these disclosures readily can become a 

kind of federal database of consumer financial transactions.  As a proponent of strong personal financial 

privacy, this strikes me as a scary scenario. 

Conclusion 

Professor Bar-Gill offered Fin Reg21 readers an elegant argument favoring the creation of a single, nearly 

omnipotent regulator of consumer financial products.  Despite the demonstrated need for more 

consumer protection enforcement, particularly for products issued or marketed by banks and their 

subsidiaries, the rest of the credit and financial products have not produced much evidence of the 

regulatory or market failures of which he so eloquently writes.   

There is little to prevent Congress from directing the Federal Trade Commission to promulgate standards 

in coordination with whatever agency or agencies may still hold supervisory authority over depositary 

institutions after Congress has finalized the more general supervisory and capital markets reforms under 

consideration. A practical barrier to what the proponents of the CFPA want is the fact that the FTC’s 

organic authority to promulgate industry regulations is bound to the elaborate Magnuson-Moss 

rulemaking procedures.16 However, it would be possible to adjust the FTC’s rulemaking authority to 

reduce the procedural requirements for rulemaking while maintaining the substantive requirements that 

the Agency may adopt a regulation only if it can demonstrate either a history of problems with a particular 

                                                           
14

 Truth in Lending, 73 Fed. Reg. 28866 (proposed May 19, 2008) (to be codified at 12 C.F.R. pt. 226). 

15
  Truth in Savings, 73 Fed. Reg. 28739 (proposed May 19, 2008) (to be codified at 12 C.F.R. pt. 230). 

16
 15 U.S.C. § 57a (2006). 
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act or practice or the prevalence of problems such as current Magnuson-Moss rulemaking under section 

57a of the FTC Act requires17 The House Financial Services Committee rejected a similar idea for the CFPA 

during its recent mark-up of H.R. 3126, but I hope that this idea will get more attention as the bill moves 

to the House floor and the Senate.  

Professor Bar-Gill has made only a partial case for the new CFPA, and for the reasons offered above, I am 

not persuaded that the new Agency should have the totality of the powers that it unfortunately may get.  

  

                                                           
17

 Id. 
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Just a few weeks ago, we marked the first anniversary of the collapse of Lehman Brothers.  To some degree 

we still do not understand what happened, or fully comprehend the impacts of rescue programs that were 

undertaken in the wake of the disaster. The ripples and unintended consequences of the disease and the 

cure will be with us for some time to come. While some of these issues will be debated for decades, we can 

grapple with some of them today and take the necessary action to control events. One of those issues is 

instilling transparency into the Troubled Asset Relief Program, otherwise known as TARP. Through the 

leadership of Congresswoman Carolyn Maloney and Congressman Peter King, taxpayers may be able to 

track the expenditure of TARP monies through a single database. 

The sudden implosion of Lehman Brothers capped a year of uncertainty in the financial sector and touched 

off a series of shock waves that were felt throughout the capital markets and eventually the real economy. 

In the days and weeks following the Lehman collapse, the United States and the global economy stood on 

the precipice of an outright disaster not witnessed since the 1929 crash of the stock market. As a 

result, the credit markets were frozen, liquidity dried up, consumers stopped spending, businesses 

started to contract, and we saw the first electronic run on financial institutions. It was as if someone hit a 

switch and turned the economy off.  In short, we were witnessing a rapid collapse of the modern financial 

system and as a result, the global economy was in danger of plunging into a Depression for the first time 

since the 1930’s.  

To prevent this widespread economic apocalypse, the Bush Administration and Congress decided to take 

unprecedented and dramatic action to shore up the economy. The first attempt failed when the House of 

Representatives voted down the proposed financial rescue legislation. This unexpected action by the 

House sent the financial markets into a deeper tailspin. Treasury Secretary Paulson and the Congressional 

leadership immediately made a second and ultimately successful attempt and passed the Emergency 

Economic Stabilization Act. President Bush immediately signed the bill into law.  
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